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U.S. Customs Service 


Treasury Decisions 
(T.D. 77-206) 


Special Classes of Merchandise—Customs Regulations amended 
P 4 g 


Section 12.105, Customs Regulations, relating to the importation of certain 
pre-Columbian art, amended 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF CUSTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
CuHarptTeR I—UNITED States Customs SERVICE 
PART 12— SPECIAL CLASSES OF MERCHANDISE 


AGENCY: United States Customs Service, Department of the 
Treasury 


ACTION: Final rule 


SUMMARY: This rule adds Ecuador to the list of countries whose 
pre-Columbian monumental or architectural sculpture or murals are 
subject to certain restrictions upon importation into the United States. 
This action is being taken because Ecuador subjects these articles to 
export control. 

EFFECTIVE DATE: 


FOR FURTHER INFORMATION CONTACT: 

Richard M. Belanger, Attorney, Regulations and Legal Publications 

Division, United States Customs Service, 1301 Constitution Avenue 

N.W., Washington, D.C. 20229 (202-566-8237). 
SUPPLEMENTARY INFORMATION: 

BACKGROUND 

Sections 12.105 through 12.109 of the Customs Regulations (19 
CFR 12.105-12.109) set forth regulations for the importation into the 
United States of pre-Columbian monumental or architectural sculp- 
ture or murals. 
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Public Law 92-587 (19 U.S.C. 2095) defines the term ‘‘pre-Colum- 
bian monumental or architectural sculpture or mural” to include, 
among other things, any stone carving or wall art which is the product 
of a pre-Columbian Indian culture of Mexico, Central or South 
America, or the Caribbean Islands, and which is subject to export 
control by the country of origin. 

Section 12.105(a) of the Customs Regulations specifies countries of 
origin by applying the term “pre-Columbian monumental or archi- 
tectural sculpture or mural” to certain specified articles of a pre- 
Columbian Indian culture of Bolivia, British Honduras, Colombia, 
Costa Rica, Dominican Republic, El Salvador, Guatemala, Honduras, 
Mexico, Panama, Peru, or Venezuela. Information has now been 
received from the Department of State that Ecuador also subjects 
these articles to export control. Therefore, Ecuador is added to the 
list of countries whose pre-Columbian monumental or architectural 
sculpture or murals are subject to certain restrictions upon importation 
into the United States. 

Because this amendment merely implements a statutory require- 
ment, notice and public procedure thereon is found to be unnecessary 
and good cause exists for dispensing with the delayed effective date 
provisions of 5 U.S.C. 553. 


DRAFTING INFORMATION 


The principal author of this document was Richard M. Belanger, 
Attorney, Regulations and Legal Publications Division of the Office 
of Regulations and Rulings, United States Customs Service. However, 
personnel from other offices of the Customs Service participated in 
developing the document, both on matters of substance and style. 

AMENDMENTS TO THE REGULATIONS 

Accordingly, section 12.105 of the Customs Regulations (19 CFR 
12.105) is amended in the following manner: 

PART 12 —- SPECIAL CLASSES OF MERCHANDISE 

Paragraph (a) of section 12.105 is amended by inserting ‘“‘Ecuador,” 
between “Dominican Republic,” and “El Salvador’. 


(R.S. 251, as amended, sec. 624, 46 Stat. 759, sec. 204, 86 Stat. 1295 (19 U.S.C. 
66, 1624, 2094)). 


(ADM-9-03) 


Rosert E. CuHasen, 
Commissioner of Customs. 


Approved August 3, 1977, 
Bette B. ANDERSON, 
Under Secretary of the Treasury. 


[Published in the Feprrat Reaister August 24, 1977) 42 FR 42683)] 
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(T.D. 77-207) 


Foreign Currencies—Certification of Rates 


Rates of exchange certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CuSTOMs, 
Washington, D.C., August 12, 1977. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified the 
following rates of exchange which varied by 5 per centum or more from 
the quarterly rate published in Treasury Decision 77-178 for the 
following country. Therefore, as to entries covering merchandise ex- 
ported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, 
conversion shall be at the following rates: 


Spain peseta: 


Es Bi iino ceivnncnnonsscnulk til Coles $0. 011639 


ER ii iki diccnein wen wha odes . 011793 

PE IT i ibs asrticiccenid an whee ea ieee . 011812 

I NL I ich a oss th sco mann casa . 011809 

BE We SPR tesokcnncanicdameiwama . 011804 
(LIQ-3) 


Ben L. Irvin, 
for Joun B. O’Lovesiin, 
Director, 
Duty Assessment Division. 


(T.D. 77-208) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly List 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, Philippine 
peso, Singapore dollar, Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., August 16, 1977. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
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rates in U.S. dollars for the dates and foreign currencies shown below. 
These rates of exchange are published for the information and use of 
Customs officers and others concerned pursuant to Part 159, Subpart 
C, Customs Regulations (19 CFR 159, Subpart C). 


Hong Kong dollar: 


PA FIT Pik 086 SUG, 20 conn nee $0. 2145 
NN Bi BF als ss BBL ID. BSL ne . 2146 
IES, DUPE. Adee iin oc cccsnccceccs . 2150 
I I aii ahi oben ketene na alan . 2149 
nid is inka sien aaa bile weleak . 2148 
Tran rial: 
Rages 1-6 0ST i wsvccsil ci badelicu.ssus. $0. 0140 
Philippines peso: 
is ii eae nena a aceih wa ine $0. 1350 
NE sikiicisincextonemagveiinn . 1350 
I a Eiireinisccntenneaaaies . 1350 
DATES on iio ciiwcivcevsscccecenwns Ge . 1350 
ED, GET oss oi ce rccnccccen cot thishsles . 1352 
Singapore dollar: 
PE RT conc acunacsudedaaaesneee $0. 4098 
PN Rh ca sath ekciclecbiganetanas . 4090 
I EEE chs bccn dnccawe cbeeweenvena . 4095 
I initciiinswna enema mane . 4091 
I i ait vido dl ww Signa ictan aaes . 4092 
Thailand baht (tical) : 
UO SUN is cikcwncncccccceoniweews $0. 0490 
(LIQ-3) 


Ben L. Irvin, 
for Joun B. O’Loveutin, 
Director, 
Duty Assessment Division. 
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(T.D. 77-209) 
Bonds 


Approval of consolidated aircraft bond (air carrier blanket bond) Customs Form 
7605 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMs, 
Washington, D.C., August 19, 1977. 


The following consolidated aircraft bond has been approved as 
shown below: 


Name of principal and surety Date Term Date of Filed with area director of 
Commences | Approval Customs; amount 


Alia-The Royal Jordanian Airline, 280 Madi- | July 11,1977 | July 20,1977 | New York Seaport; $100,000 
son Ave., New York, NY; American 
Motorists Ins. Co. 


The foregoing principal has not been designated as a carrier of 
bonded merchandise. 
(BON-3-01) 
Donavp W. Lewis, 
for Lronarp LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


(T.D. 77-210) 


Coated or Filled or Laminated Fabrics 


This notice limits the decision in C.A.D. 1189, decided May 12, 1977, holding 
that certain fabries coated or filled, or laminated, with plastics material are 
classifiable under the provision for flexible sheets, almost wholly of noncellulosic 
plastics materials, made in imitation of patent leather, in item 771.40, TSUS 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF CusTOMs, 
Washington, D.C., August 19, 1977. 


In The United States v. Canadian Vinyl Industries, Inc., C.A.D. 
1189, decided May 12, 1977, the United States Court of Customs and 
Patent Appeals held that a man-made fiber fabric with a glossy 
polyurethane ‘skin’ applied to one surface is classifiable under the 
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provision for flexible sheets, almost wholly of noncellulosic materials, 
made in imitation of patent leather, in item 771.40, Tariff Schedules 
of the United States (TSUS). 

The United States Customs Service does not agree with the ruling of 
the Court in C.A.D. 1189. We believe that the merchadise which 
was the subject of the Court’s ruling is properly classifiable under the 
provisions for textile fabrics, coated or filled with rubber or plastics 
material, or laminated with sheet rubber or plastics, of man-made 
fibers, in either item 355.81, TSUS, if over 70 percent by weight of 
rubber or plastics, or if otherwise, in item 355.82, TSUS. 

Since the time has expired in which the Customs Service may file for 
either a rehearing or an appeal of the legal issues involved, the Customs 
Service has decided, pending a further judicial determination of the 
matter, to limit the Court’s decision in C.A.D. 1189 to the same type 
of merchandise which was the subject of the entries before the Court 
in that case and which has been entered, or withdrawn from warehouse, 
for consumption on or before the date of publication of this notice in 
the Customs Bulletin. The decision in C.A.D. 1189 will not be applied 
to any merchandise entered, or withdrawn from warehouse, for 
consumption after the date of publication of this notice. 

(ADM-9-03) 


G. R. Dickerson, 
Acting Commissioner of Customs. 





(T.D. 77-211) 


Foreign Currencies—Daily Rates for Countries Not on Quarterly List 


Rates of exchange certified to the Secretary of the Treasury by the Federal Re- 
serve Bank of New York for the Hong Kong dollar, Iran rial, Philippines peso, 
Singapore dollar, Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF Customs, 
Washington, D.C., August 17, 1977. 


The Federal Reserve Bank of New York, purusant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buy- 
ing rates in U.S. dollars for the dates and foreign currencies shown 
below. These rates of exchange are published for the information and 
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use of Customs officers and others concerned pursuant to Part 159, 
Subpart C, Customs Regulations (19 CFR 159, Subpart C). 


Kong Kong dollar: 


AT 5 EE ui beet hahini de Aptos le kaw $0. 2148 

PN NET Bok oadvicstelnceeddags ondugen . 2147 

EY OTT ki LG aaa Wack hatinwecnith i dane im . 2147 

SG Oey. Fe hee coin ks Ltn ewcrerae . 2145 

ee Ns BOE Wb i I Be . 2146 
Tran rial: 

UE cc ccanknnewceneann haews $0. 0140 
Philippines peso: 

BE Ee BOE arka Ki emciesdcwondcavdwed $0. 1352 
Singapore dollar: 

Et TU ncn eeetanensncawenmedn $0. 4090 

pe ee ee . 4089 

mee OO Peer... ones... . 4087 

I Tia Bette ick. ddéeentdibsinindoncunss . 4087 

MEE Te Baha kin citecncnnccimwendnies . 4090 
Thailand baht (tical): 

FG IE iin ccc nnn desrnnganpude $0. 0490 
(LIQ-3) 


Ben L. Irvin, 
for Joun B. O’Lovextin, 
Director, 
Duty Assessment Division. 


(T.D. 77-212) 
Foreign Currencies—Certification of Rates 


Rates of exchange certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., August 17, 1977. 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified 











10 CUSTOMS 


the following rates of exchange which varied by 5 per centum or 
more from the quarterly rate published in Treasury Decision 77-178 
for the following country. Therefore, as to entries covering merchan- 
dise exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United States, 
conversion shall be at the following rates: 


Spain peseta: 


DEE FE ii ncnnwewrwierann td tleind ak $0. 011802 

ST, BE iit kk encima ncnbtene mac . 011804 

NE FA, ME indian pinot eacmtnnswennaane . 011802 

NE a tik hee eninunnneseawies . 011802 

ARIES TB, FEE cinancctvndnceccousecOene de . 011800 
(LIQ-3) 


Ben L. Irvin, 
for Joun B. O’Loveatin, 
Director, 
Duty Assessment Division. 


(T.D. 77-213) 
Instruments of International Traffic 


Certain containers used for the transportation of cigarette paper, cigarette tubes 
and cigarette filter tubing, designated as instruments of international traffic 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF CuUSsTOMs, 
Washington, D.C., August 23, 1977. 


It has been established to the satisfaction of the Customs Service 
that the following containers are substantial, suitable for and capable 
of repeated use, and are used in significant numbers in international 
traffic: 

1. Wood trays; length 22% inches, width 3 inches, height 16% 
inches; serial number punched in tray; used to transport ciga- 
rette papers. 

2. Metal magazines; length 28 inches, width 4% inches, height 
1534 inches; serial number punched in magazine; used to trans- 
port cigarette tubes. 

3. Angle iron trucks; length 38 inches, width 29% inches, height 
68 inches; serial number punched in truck; used to transport 
trays and magazines mentioned above. 
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4. Wood reels; diameter 46 inches, width 15 inches; serial num- 
bers punched in reel; used to transport cigarette filter tubing. 
Under the authority of section 10.41a(a)(1), Customs Regulations, 
(19 CFR 10.41a(a)(1)), I hereby designate the above-described con- 
tainers as ‘instruments of international traffic’ within the meaning 
of section 322(a), Tariff Act of 1930, as amended (19 U.S.C. 1322(a)). 
These articles may be released under the procedures set forth in 

section 10.41a, Customs Regulations (19 CFR 10.41a). (102315) 

(BOR-7-07) 
J. P. Tepeau, 
Director, 
Carriers, Drawback and Bonds Division. 


[Published in the FEDERAL REGISTER August 29, 1977 (42 FR 43469)] 


(T.D. 77-214) 


Instruments of International Traffic 


Certain styrofoam trays used for the transportation of worms designated as 
instruments of international traffic 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., August 23, 1977. 


It has been established to the satisfaction of the U.S. Customs 
Service that styrofoam trays measuring approximately 13 inches 
square by 4 inches in height, outside measurements, with no permanent 
markings and used for the transportation of worms, are substantial, 
suitable for and capable of repeated use, and are used in significant 
numbers in international traffic. 

Under the authority of section 10.41a(a)(1), Customs Regulations, 
(19 CFR 10.41a(a)(1)) I hereby designate the above-described styro- 
foam trays as “instruments of international traffic” within the mean- 
ing of section 322(a), Tariff Act of 1930, as amended (19 U.S.C. 
1322(a)). These articles may be released under the provisions set forth 
in section 10.41a, Customs Regulations (19 CFR 10.41a). (102312) 

(BOR-7-97) 


J. P. TEBEAU, 
Director, 
Carriers, Drawback and Bond Division. 


[Published in the FepERAL ReaisterR August 29, 1977 (42 FR 43470)] 
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General Notice 


Env to AccEPTANCE oF E.C.S. CaRNETS 


AGENCY: United States Customs Service, Department of the 
Treasury 


ACTION: General Notice 


SUMMARY: This notice announces that the Customs Service will 
not accept E.C.S. (Echantillons Commerciaux—Commercial Samples) 
carnets issued after August 10, 1977, for the temporary duty-free ad- 
mission of commercial samples into the United States. A.T.A. (Ad- 
mission Temporaire—Temporary Admission) carnets will be accepted 
for that purpose instead of E.C.S. carnets. This action is required 
because the United States, in accordance with a recommendation of 
the Customs Cooperation Council, has withdrawn from the convention 
which provides for the use of E.C.S. carnets. 


EFFECTIVE DATE: August 11, 1977. 


FOR FURTHER INFORMATION CONTACT: 
Jerrald O. Worley, Operations Officer, International Operations 
Division, U.S. Customs Service, 1301 Constitution Avenue, N.W., 
Washington, D.C. 20229 (202-566-8607). 


SUPPLEMENTARY INFORMATION: A.T.A. and E.C.S carnets 
are international Customs documents which facilitate the importation 
of certain articles by serving simultaneously as an entry document and 
as a bond for temporary duty-free admission. 

On December 3, 1968, the United States agreed to become a party 
to both the Customs Convention on the E.C.S. Carnets for Commercial 
Samples (E.C.S. Convention), March 1, 1956, 20 UST 120, TIAS 
6632, and the Customs Convention on the A.T.A. Carnet for the 
Temporary Admission of Goods (A.T.A. Convention), December 6, 
1961, 20 UST 58, TIAS 6631. The E.C.S. Convention provides for 
the use of E.C.S. carnets for the temporary admission of commercial 
samples only, while the A.T.A. Convention provides for theuse of 
A.T.A. carnets for the temporary admission of commercial samples 
and professional equipment. The text of the E.C.S. and A.T.A. 
Conventions was published in T.D. 69-68. 

It was generally agreed at the time of the adoption of the A.T.A. 
Convention that it would eventually replace the E.C.S. Convention. 
Further, the use of E.C.S. carnets has declined significantly, and all 
parties to the E.C.S. Convention have become parties to the A.T.A. 
Convention. Inasmuch as there no longer is a need for E.C.S. carnets, 
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the Customs Cooperation Council in Brussels, Belgium, the ad- 
ministering body for both Conventions, has recommended that all 
parties withdraw from the E.C.S. Convention. In accordance with 
that recommendation, the United States on May 11, 1977, notified 
the Secretary General of the Customs Cooperation Council and the 
Belgian Ministry of Foreign Affairs of its withdrawal from the E.C.S. 
Convention effective August 11, 1977. 

Accordingly, the United States will not accept E.C.S. carnets that 
are issued after August 10, 1977, for the temporary admission of 
commercial samples. A.T.A. carnets will continue to be accepted 
for the temporary admission of commercial samples and professional 
equipment. 

Appropriate amendments to the Customs Regulations reflecting 
this new practice will be issued in due course. 


Dated August 18, 1977. 


G. R. Dickerson, 
Acting Commissioner of Customs. 


[Published in the FmpeRAL Reaister August 25, 1977 (42 FR 42851)] 
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Customs Decision 
(C.D. 4711) 


Rupoutew Mies & Sons, Inc., a/c THomas P. Gonzatez Corp. »v. 
UNITED STATES 


Chili peppers 


ConFLICTING EVIDENCE-SAMPLES-SHAPE AND SIZE 


Chili peppers exported from Mexico in 1973 and 1974 and classi- 
fied in liquidation under TSUS item 161.80, the provision for 
anaheim and ancho peppers, Held, not classifiable as claimed by the 
importer under TSUS item 161.83, the provision for peppers other 
than anaheim and ancho peppers, where, although testimony of 
witnesses regarding nomenclature of the imported peppers and as 
to regional terminology applicable to the merchandise in Mexico 
is conficting, official samples from the imported peppers reveal a 
wideness in shape and size, among other things, in conformity to 
the standard description for ancho peppers, whereas samples 
presented by the importer and reportedly taken from importations 
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before the court reveal a narrowness in shape and size, among other 
things, in conformity to the standard description for pasilla peppers. 


Court Nos. 74-8-02220 and 74—11—03241 


Port of El Paso 
[Dismissed.] 


(Decided August 12, 1977) 


Glad, Tuttle & White (Edward N. Glad and T. Randolph Ferguson of counsel) 
for the plaintiff. 

Barbara Allen Babcock, Assistant Attorney General (Steven P. Florsheim, trial 
attorney), for the defendant. 


RicHarDson, Judge: The merchandise in this consolidated action 
consists of dried, unground chili peppers which were exported from 
Mexico during the period between May, 1973 and March, 1974, and 
classified in liquidation upon entry at the port of El Paso, Texas, 
under TSUS item 161.80, the provision for anaheim and ancho 
peppers, at the duty rate of 5 cents per pound. It is claimed by the 
plaintiff that the merchandise is properly classifiable as unground 
capsicum or cayenne or red peppers other than anaheim and ancho 
peppers under TSUS item 161.83 as modified by T.D. 68-9, at the 
duty rate of 2.5 cents per pound. It is conceded by the parties that 
the merchandise in issue is not anaheim peppers. 

The question presented for determination in the case is whether 
the imported chilies are ‘‘anchos” as contended for by the government 
or “‘pasillas” as claimed by the importer. 

Testimonial and other evidence in the record bearing on the issue 
is conflicting. Thomas P. Gonzalez, president of the ultimate con- 
signee, and who has been buying peppers such as those at bar for 40 
odd years, testified (R. 15-16): 


Q. Would you tell me what types of peppers you bought that 
were covered by these particular entries? 


A. This importation, on one of my trips to Mexico, I purchased. 

Jup@Ee Ricuarpson: Which case are you referring to now? You 
have two cases here. 

Tue Witness: I am referring to both 

JupGE Ricwarpson: All right. 

A. (Continuing) On trips that I made to Mexico, which I call 
buying trips, to purchase peppers. On both occasions, I was 
there ger to the shipments and purchased the chilis known 
as chilis pasillas, and I instructed the sellers to ship them. 


One of these entries in this case contain different chilis than 
the chili pasillas. 
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Q. Mr. Gonzalez, do you usually receive the chilis in the 
United States that you purchased from these farmers in 
Mexico when you are traveling in Mexico? 

A. Do you mean, do I personally receive them? 

Q. Do you get what you buy? 

A. Yes, usually. 


The witness identified exhibits A through I as being chili pepper 
samples from particular entries before the court. He also identified 
exhibits 1 through 3 as being samples of chili peppers sent to him 
by or at the direction of his customhouse broker at El Paso right 
after entries before the court were made, and said to have been taken 
from particular entries before the court, in keeping with his company’s 
customary business practice of keeping and retaining for long periods 
of time samples sent by the customs broker. Although the witness 
was of the opinion that exhibits A through I were not identical in 
shape to exhibits 1 through 3, he was of the opinion that the chili 
pepper samples exemplified in exhibits A through I were of the same 
variety as those exemplified in exhibits 1 through 3. The witness 
identified them all as pasillas. 

The witness identified exhibit 4 as a sample of merchandise received 
under entry 110939 which was purchased in a different area in the 
state of Chihuahua, Mexico, and which is known as a chilaca or hot 
pepper. The invoice in entry 110939 in court No. 74-11-03241 to 
which the witness refers describes the merchandise as ‘‘chile colorado 
seco.” 

Mr. Gonzalez testified that the ancho pepper is of a wide configura- 
tion. It is called ancho because of its shape, the term meaning ‘‘wide”’ 
in Spanish; and translated into English means “very wide pepper.” 
According to the witness the ancho is also characterized by its wrinkly 
skin; and is very dark red in color, almost black; but not as black as 
the pasilla pepper. Mr. Gonzalez stated that there is no regional dif- 
ference with respect to the way the ancho pepper is described in 
Mexico. The ancho pepper is always called “ancho.” He said that be- 
cause it is such a well-known pepper which is only grown in a certain 
area it has always been “‘ancho,” and has never had a different name 
in Mexico. There isn’t any confusion in Mexico with regard to the 
“ancho.” 

With respect to the pasilla pepper Mr. Gonzalez testified that it is 
smaller than the ancho; it runs from narrow to a little wider than the 
anaheim which is longer and narrower than the ancho. The pasilla, 
almost tends to be black in color; it has less red color units than the 
ancho. Mr. Gonzalez stated that the pasilla pepper is always referred 
to as “pasilla” in the interior of Mexico and in Baja, California. And 


CUSTOMS COURT 17 


when asked on cross-examination if he ever noticed regional differences 
with respect to the way a pasilla pepper is described, the witness an- 
swered, ‘‘not too much on that one.” 

Dr. Roy M. Nakayama, associate professor of horticulture at 
New Mexico State Unitversiy was called as a witness on defendant’s 
behalf. The witness has a bachelor of science degree from New Mexico 
State University where his major field was in agricultural botany, a 
master’s degree in the areas of plant pathology and mycology from 
Iowa State University, and a Ph. D. degree from Iowa State University 
where his major fields of concentration were in horticulture, plant 
breeding, and plant pathology. He has authored four research reports 
on chili agriculture, varieties, and descriptions, has written articles on 
chili research which have been published in newspapers and maga- 
zines, and holds membership in professional associations concerned 
with chilies. 

With respect to Mexican chilies, Dr. Nakayama testified that he has 
traveled in Mexico, has observed chili fields in central Mexico, talked 
with farmers and other people regarding chili, and is aware of the 
terminology these people use to describe chili. The witness, although 
admitting that he has had no experience with commercial chilies as 
such, stated that anchos are not grown commercially in Mexico but 
in gardens for local sales, primarily because of demand. As to termi- 
nology Dr. Nakayama testified (R. 61-62) : 

Q. Have you noted at all whether or not there are regional 
differences in Mexico to describe an ancho pepper, or some- 
thing which you would refer to, or what would be referred to 
in the United States, as ‘‘ancho pepper?” 

A. Yes, I have run up against that in the area along the Rio 
Grande, generally west and adjacent to Brownsville, Texas. 
They grow chili that fits the description, the fruit description 
of ancho, but they refer to it as a chili mulatto. 

Q. Have you run into any other differences? 

A. There are some that are called—very similar shaped pepper 
to the ancho—pasilla. 

The witness pointed out that in identifying chile pepper the 
primary points he considers are general shape and size configuration 
and the texture of the fruit after it is dried, noting that some character- 
istics of chilies cannot be determined until they are dry. 

Dr. Nakayama examined and identified exhibits A through I as 
anchos, and exhibits 1 and 2 as pasillas. He compared exhibit 2 with 
exhibits C, D, and E and stated that they are different varieties of 
peppers. The witness also agreed with the description of an ancho 
chili in exhibit L which he said is a grower’s guide put out by Petoseed 
Company primarily for commercial growers. On pages 38 and 39 of 
exhibit L an ancho 101 pepper is described as “‘Dimpled, broad, 
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tapering to a point,” measuring ‘5)4” inches long by ‘2}4” inches in 
diameter, with flesh and color described as ‘Medium thick, mildly 
pungent, blackish-green.”’ 

Plaintiff contends that it has made a prima facie showing the 
merchandise covered by 15 of the 16 entries before the court consists 
of pasillas chili peppers and that of the 16th entry consists of chilaca 
chili peppers, and further, that defendant has failed to controvert 
plaintiff’s evidence. Defendant contends that the questionable, vague, 
and circumstantial evidence offered by plaintiff is insufficient to 
rebut the presumption of correctness attaching to the classification of 
the imported peppers, and that there is no testimonial evidence that 
pasilla or chilaca peppers were in fact imported. 

Although the evidence in the record is conflicting for the most part, 
the parties agree that the ancho variety of chili pepper is characterized 
by a wideness in body. And this wideness in physical appearance finds 
support in the description given of an ancho 101 pepper in exhibit L 
in the expression “broad,” and in the measurement ‘‘5}4” inches long 
by ‘‘2%” inches in diameter. Apparently, exhibit L addresses itself to 
description of fresh peppers judging from the fact that all of the 
varieties of peppers shown in the exhibit are of chilies in their fresh 
state. 

Although some of the official samples taken at the time of entry of 
the imported chiles are no longer useful for examination purposes by 
reason of physical deterioration, others of them are still in a good 
state of preservation. One such remarkably well preserved official 
sample is the one identified as exhibit C, which resembles a bell 
pepper and at its widest point measures about 2% inches and at its 
longest point measures 3 inches. The sample is dried, flat, with 
skin wrinkled like a prune, and color varying from dark red to black. 

On the other hand, the specimens in exhibit 2, long, thin peppers, 
with which exhibit C was compared by the witnesses Gonzalez and 
Nakayama, measure about 1% inches in width by about 5% inches in 
length, and are dried, flat, with skin texture wrinkled like a prune, 
and are black in color with streaks or flecks of brown. Exhibit 2 
specimens fit the description for dried pasilla chili peppers. When 
exhibit C is laid side by side with specimens in exhibit 2 the two give 
evidence of being distinctly different varieties of chili peppers in the 
court’s view. Exhibit C is the essence of wideness while the specimens 
in exhibit 2 are the essence of narrowness, and this, in a context is which 
shape and size are admittedly dominant factors in the identification of 
varieties of chili peppers. Allowing for shrinkage due to age and 
dryness, these exhibits appear to be dried anchos and pasilla varieties 
of chili peppers, respectively. As such, the court cannot see how the 
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two varieties of peppers could be covered by any one entry and given a 
single classification. 

Mr. Gonzalez has testified that samples designated as exhibits 1 
through 3 were sent to him at the instance of the broker who made 
the representation to him that they were taken from entries of mer- 
chandise before the court. And on that basis the samples were received 
in evidence under the business entry rule. But this is not the same as 
establishing that these samples are in fact from the entries at bar. 
Evidence of such quality could only come from someone shown to be 
in a position to connect the samples with the entries at bar. Cf. 
Romicks International, Inc. v. United States, 64 Cust. Ct. 316, C.D. 
3997 (1970). In this case that person would be the person who with- 
drew the samples. And such a person was not called as a witness to 
connect plaintiff’s samples with the entries before the court. Con- 
sequently, the statement that exhibits 1 through 3 are said to be 
samples taken from entries before the court, without connection, does 
not establish the fact. 

Moreover, in the case of the peppers covered by entry 110939 
dated January 29, 1974 of protest 74—11—03241, plaintiff has intro- 
duced through Mr. Gonzalez samples which are likewise said to be 
taken from this entry and designated as exhibit 4. However, these 
samples, characterized by the witness as chilaca chilies, exhibit even 
a starker contrast in terms of size and shape when compared with 
exhibit C. A typical specimen from exhibit 4 measures } inch at its 
widest point, and 2% inches in length, is flat and, is colored dark red. 
Also, on the invoice the merchandise of this entry is not described as 
“chilaca” peppers, but is designated as ‘‘chile colorado.’’ And no ex- 
planation has been offered by plaintiff to reconcile or explain the 
difference in terminology employed by the witness Gonzalez in rela- 
tion to specimens in exhibit 4 and terminology contained in the invoice 
to describe the merchandise covered by this entry. 

Further, although the witness Gonzalez testified that no regional 
confusion exists with respect to terminology employed in the chile 
pepper industry to describe ancho and pasilla peppers, this testimony is 
not entirely supported by the record. In entries 116434, 116496, and 
116497 covered by protest 74—8-02220 in which official samples were 
withdrawn upon entry, the merchandise was described on the invoices 
as “chile pasia” or “chile pasilla.”” However, in each instance the cus- 
toms inspector noted on the invoices that the bags or sacks were 
marked ‘chile ancho.” 

The court finds the classification of the imported peppers as anchos 
is supported by the evidence in the record, and plaintiff has failed to 
present evidence to rebut that classification. The action must, there- 
fore, be dismissed. Judgment will be entered accordingly. 
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Rehearing Motion Filed 
Aveust 9, 1977 


Crabtree Vickers, Inc. v. United States, Court No. 75-1-00278.— 
PLATES, FoR Printine.—C.D. 4707. Motion by plaintiff. 





Appeal to United States Court of Customs and Patent Appeals 


AppEAL 77-24.— United States v. Mobay Chemical Corp.— URETHANE 
Pastes—MrxturEs—Co.tors—Puastics Marrertats—TSUS— 
Summary JupemEent. Appeal from C.D. 4685 and order on 
rehearing dated June 6, 1977. 


In this case urethane pastes were classified under item 409.00 of the 
Tariff Schedules of the United States as ‘‘mixtures,” or under item 
406.50 as “colors, dyes, and stains (except toners).” Defendant- 
appellant alternatively claimed that the pastes classified under item 
409.00, supra, were classifiable under item 406.50, supra, or under 
item 406.70 as ‘color lakes or toners’; and that the pastes classified 
under item 406.50, supra, were classifiable under item 406.70, supra. 
Plaintiff-appellee (relying on Verona Dyestuffs Div. of Verona-Pharma 
Chemical Corp. v. United States, 69 Cust. Ct. 26, C.D. 4369 (1972)) 
claimed that the urethane pastes should have been classified under 
item 405.25 as “plastics materials.” The Customs Court granted 
plaintiff’s motion for summary judgment and held that the merchan- 
dise was properly classifiable as plastics materials under item 405.25, 
TSUS, as modified by T.D. 68-9, at the following rates, depending 
upon the date of entry: 2.8¢ per lb. plus 18%; 2.5¢ per lb. plus 16%; 
2.2¢ per lb. plus 14%; 1.9¢ per lb. plus 12.5%; 1.6¢ per lb. plus 10.5%; 
1.4¢ per lb. plus 9%. On defendant’s motion three of the actions were 
dismissed for lack of jurisdiction. On plaintiff’s motion for rehearing, 
the order dismissing the three actions was vacated and “‘the urethane 
pastes embraced by Court Numbers 72-6-01283, 73-3-00745 and 
73-7-01790 [were held] properly classifiable as plastics materials under 
Item 405.25 TSUS, in accordance with the order and decision in 
C.D. 4685.” 

It is claimed that the Customs Court erred in finding no material 
facts in issue in this consolidated action; in granting summary judg- 
ment to the importer (plaintiff below) of the merchandise in issue; 
in finding and holding the merchandise in issue to be classifiable as 
“plastics materials” under item 405.25, supra; in failing to find and 
hold that merchandise exclusively used to supply color is not ‘‘colors” 
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for tariff purposes; in failing to grant the defendant the opportunity 
to offer testimony in support of its claim that the merchandise in 
issue is color lakes and toners, classifiable under item 406.70, supra; 
in holding that plaintiff had overcome the presumption that the 
merchandise in issue had been properly classified by the appropriate 
customs officers, either under item 406.70, supra, or under item 
409.00, supra; in finding that the merchandise in issue is capable of 
forming plastics articles by itself; in holding that the theoretical, 
noncommercial and unproven capability to form plastics articles by 
itself is determinative of the classification of the merchandise; in 
holding that the color provisions, including item 406.70, govern only 
colors in “pure” form and in other forms which lacked sufficient 
polymer content to make plastics articles by themselves; in con- 
firming the result reached in Verona Dyestuffs, supra, while repudiating 
the reasoning which led to that result, and without giving the Govern- 
ment the opportunity to produce any new testimony on the matters 
in controversy in the previous case; in finding, without any evidence 
to support said finding, that all of the merchandise in issue consists 
of approximately 16% pigment, 75% polyester resin and 9% plasti- 
cizer; in retracting and vacating the original decision and judgment 
that there was no jurisdiction to hear and determine three civil ac- 
tions, supra; in granting the motion of plaintiff for rehearing, while 
denying defendant any opportunity to present evidence either on an 
initial hearing or on rehearing; in not finding and holding that there 
was no evidence to support the proposition that the three actions, 
supra, were timely commenced by or on behalf of a party having 
standing to bring said actions; in accepting and giving consideration 
to an ex parte affidavit of Donald W. Paley, Esq., submitted to the 
court by letter after oral argument on the motion for rehearing, and 
in giving defendant no opportunity either to rebut the affidavit or 
to comment thereupon; in apparently finding the affidavit of Donald 
W. Paley material and competent evidence that the three actions, 
supra, were commenced by or on behalf of a party with standing; in 
not ordering a hearing and inquiry into the question of whether the 
filing of summonses in the three actions, supra, was timely authorized 
by the substituted plaintiff and appellee herein, Mobay Chemical 
Corp. 
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